This article is based on a review of primary and secondary sources of law.
Courts and environmental protection in South Africa
South African courts have an important role to play in ensuring that the objectives of the constitutional environmental right are realised (Kidd 2006, pp. 72-87; du Plessis 2008, pp. 343-344; Kotze and du Plessis 2010, pp. 160-162) . 5 In the Fuel Retailers case, 6 the Constitutional Court affirmed that the role of the courts is very important in the context of the protection of the environment and giving effect to the principle of sustainable development. The Court observed that the importance of environmental protection cannot be gainsaid given that the enjoyment of other rights in the Bill of Rights is dependent on the realisation of the environmental right. The Court indicated that the trusteeship position of courts carries with it the responsibility to look after the environment for the benefit of present and future generations (Fuel Retailers case, par 102).
Proceeding from the above premise, the Court affirmed that an independent judiciary and the judicial process are vital for the interpretation, implementation, development and enforcement of environmental law (Fuel Retailers case, par 103). The Court stressed that when the need arises for courts to intervene in order to protect the environment, "they should not hesitate to do so" (Fuel Retailers, par 104) . In this context, it has been argued by Kotze and du Plessis (2010, pp. 159-160) that the role of courts is generally four-fold: Firstly, courts 'uphold' environmental law in practice by carefully considering rights and interests and then making reasonable, just, lawful and equitable findings; secondly, courts solve environmental disputes between litigants by interpreting and applying the law -giving effect to one of the basic functions of law, maintaining order and social control;
thirdly, courts contribute to the deepening of environmental law discourse through performing the previous two roles. This gives them an opportunity to analyse, interpret, explain and refine existing environmental law. Finally, in deepening environmental law discourse, courts contribute to lawmaking (Kotze and du Plessis 2010, pp. 159-160) . In the context of the country's three-sphere government, the exercise of the court's role in environmental protection may lead to a clearer understanding of the duties as well as powers and functions of each sphere of government.
In South Africa, legal scholars have traditionally placed much emphasis on the role of courts in developing the substantive content of the constitutional environmental right and in explaining the legal environmental duties imposed by the Constitution on the government -in terms of the wording of the constitutional environmental right and the typology of respect, protect, promote and fulfil (de Wet and du Plessis 2010, pp. 345-376; Kotze and du Plessis 2010, pp. 157-176; du Plessis 2011, pp. 279-307) . In this article, I argue that litigation presents courts the opportunity to use their position to clarify the powers of municipalities in furthering the objectives of section 24 of the Constitution.
Original environmental powers and functions of municipalities
A central feature of the previous system of local government was its lack of self-governing powers.
Local government was subjected to strict control by provincial and national governments and bylaws passed by local authorities were, for example, subject to the approval of the Provincial Administrator (Fuo 2014, pp. 78-81) . This stringent control over local government's law-making powers reduced local authorities to decentralised executive agencies for relevant central government departments (Fuo 2014, pp. 78-81) . However, as part of the democratic transformation, the self-governing power of local government is now entrenched in section 151(2) and (3) legislative and executive competence to cater for other environmental related functions that are not explicitly listed in Schedules 4B and 5B of the Constitution. For example, as it will become evident from the discussion below that municipal planning has been interpreted as a function which gives legislative and executive competence to municipalities in biodiversity protection.
According to Steytler and Fessha (2005, p It is important to note that section 229(1)(a) and (b) of the Constitution accords municipalities the powers to generate revenue through rates and taxes in order to be able to finance its activities. 11 This means that municipalities with a viable economic base can self-fund environmental programmes adopted to give effect to their constitutional environmental mandate. The constitutional powers accorded to municipalities to generate internal revenue is given legislative effect by, inter alia, sections 4(1)(c) and 71 of the Systems Act. The power of municipalities to generate internal revenue has been confirmed by the Constitutional Court in a number of cases.
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In addition to the original environmental powers and functions of municipalities outlined in Schedules   4B and 5B of the Constitution, additional environmental powers and functions can be assigned to municipalities. demonstrates that national legislation and policies usually require municipalities to execute environmental functions that go beyond their 'original' powers and functions.
Environmental powers beyond constitutional schedules
One of the novel features that became applicable at the local government level following the process of constitutional transformation is the principle of institutional subsidiarity (Carpenter 1999, pp. 45-46; de Visser 2008, p. 2; de Visser 2010, pp. 90-115) . Although the Constitution does not make express reference to 'subsidiarity', it is believed that this principle influenced its design in terms of allocating and safeguarding powers between the three spheres of government (de Visser 2010, p. 100).
In (b) the municipality has the capacity to administer.
The above provision embodies the allocative institutional subsidiarity principle in that it requires national and provincial spheres of government to assign or allocate to municipalities certain (environmental) functions that can be better discharged by municipalities, subject to the satisfaction of certain conditions (de Visser 2008 , p. 7, p. 12). De Visser (2010 indicates that the wordings of section 156(4) of the Constitution show that assignment is compulsory once the requirements have been met. Assignments under section 154(6) of the Constitution can be general to all municipalities or to a specific municipality (de Visser 2008, pp. 29-30) . Where there is legislative assignment, full legislative and executive powers over an environmental function are transferred to a municipality. In the case of executive assignments, only the executive/administrative power over a specific environmental function is assigned to a municipality. Sections 9 to 10 of the Systems Act outline the procedure for assigning powers to municipalities. It is important to note that district municipalities can also transfer some core functions to a local municipality (de Visser 2008, pp. 29-30 Besides section 156(4) of the Constitution, the Bill of Rights has a direct bearing on local government's environmental powers and duties. 14 As indicated above, in addition to the duty to respect, protect, promote and fulfil the section 24 constitutional environmental right, municipalities are equally obliged to adopt and implement reasonable legislative and other measures (such as bylaws, policies, plans) that will contribute towards the realisation of an environment that is not harmful to health and well-being (du Plessis 2010, pp. 266-268; Fuo 2013, pp. 13-15) . Measures adopted to give effect to section 24 of the Constitution should also be directed towards preventing pollution and ecological degradation; promoting conservation; and securing ecologically sustainable development and use of natural resources while promoting justiciable socio-economic development.
The jurisprudence of the Constitutional Court also suggests that reasonable legislative and other measures adopted to realise all socio-economic rights must clearly allocate responsibilities and tasks to the various spheres of government, including the financial resources necessary for their execution.
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However, the degree of responsibility of the three spheres of government may differ, especially in accordance with their related powers and functions and access to resources. As argued elsewhere (Fuo 2013, pp. 1-44) , the positive duty to adopt reasonable legislative and executive measures to give effect to section 24 of the Constitution amounts to a constitutional delegation of authority to the legislative and executive branches of government -in all spheres -to give effect to relevant rights through legislation and policies, for example. This constitutional delegation of authority is relevant and applicable to all municipalities. In this regard, it has been argued that "local authorities can be held liable, even if only to some degree, should they not adhere to the duties created by section 24" of the Constitution (du Plessis 2011, p. 268).
It must be stressed that although the Constitutional Court indicated in the Fuel Retailers case that municipalities are obliged to promote the objectives of sustainable development, it has not precisely defined the responsibility of municipalities in realising section 24 of the Constitution. This is not strange given that the Court is yet to give content to the scope or normative meaning of the section 24 constitutional environmental rights. However, the novel duty imposed on local government to promote a safe and healthy environment suggests that municipalities should strive to ensure that the inter-relationship between people and the natural environment is such that the environment is not and does not become harmful to human health (du Plessis 2011, p. 293 Managing the environment goes beyond the conservation of natural resources and has much to do with peoples' health, access to water and sanitation, as well as land use (du Plessis 2011, p. 285; Urquhart and Atkinson 2002, pp. 20-21) . The duty to promote a healthy environment also suggests that the natural environment should be managed in such a way that enables people to live and work under conditions that will not harm their mental and physical health (du Plessis 2011, pp. 293-294).
In general, it seems that the protection of communities from increasingly life-threatening environmental trends such as pollution and floods, all fall within the ambit of the duty imposed on local government to ensure a healthy environment. Ineffective legal and other responses to these lifethreatening environmental trends have the potential to negatively affect peoples' health through for example, the spread of diseases (Besada and Sewankambo 2009, pp. 16-20) .
The constitutional requirement to clearly allocate responsibilities and tasks to the various spheres of government, framework and sector-specific environmental legislation and policies designed to give 
The potential role of courts through the lenses of Le Sueur
This part of the article uses the Le Sueur case to illustrate that litigation provides an opportunity for courts to expand the environmental powers and functions of municipalities beyond Schedules 4B and 5B of the Constitution. It begins by briefly setting out the facts, decision and ratio decidendi of the court and then reflects on some valuable lessons for the future.
Facts of the case
One of the two issues that had to be dealt with in the Le Sueur case arose from a resolution adopted by the eThekwini Metropolitan Municipality on the 9 of December 2010 to amend its Town Planning 
Decision and 'ratio decidendi'
Justice Gyanda concurred with the submission of the first respondent (eThekwini Metro) that the reasoning adopted by the applicants was unduly narrow and incorrect for several reasons. municipalities cannot legislate in conflict with section 24 of the Constitution and can implement policies and by-laws that seek to protect the environment against "improper invasion".
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In addition, the Court acknowledged that apart from matters listed in Schedules 4B and 5B of the Constitution, municipalities have powers to administer any matter assigned by national or provincial legislation. 31 In this regard, matters reserved for national and provincial legislative competence which necessarily relates to local government can be assigned to a municipality (or to municipalities in general) if the criteria in section 156(4) of the Constitution have been met. In an implicit acknowledgement of the principle of institutional subsidiarity, the Court noted that municipalities "are in the best position to know, understand, and deal with issues involving the environment at the local level". 32 The Court observed that the assignment of environmental powers and functions to municipalities, coupled with their incidental administrative powers, indicate that the legislative powers and functions of the three spheres of government are fluid and not watertight. 33 The Court upheld the view that although the environment was not inserted in Schedules 4B and 5B of the Constitution, it "is an ideal example of an area of legislative and executive authority or power which had to reside in all three levels of government" and thus requiring co-operative government.
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Thirdly, the Court noted that municipalities have historically exercised within their jurisdictions legislative and executive responsibility over environmental issues under the banner of 'municipal planning', a fact recognised in the manner in which the newer constitutional dispensation was designed. 35 The Court observed that both at the time that the Constitution was adopted and subsequent thereto, national and provincial legislation and policies have allocated municipalities a legislative and executive mandate with respect to environmental matters (including biodiversity conservation), placing such matters squarely within the concept of municipal planning. 36 Based on this historical consciousness, the Court held that it is clear that when the functional areas were allocated in Schedules 4 and 5, the framers of the Constitution knew that 'municipal planning' encompassed environmental considerations.
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In this regard, Chapter 5 of the Municipal Systems Act which is dedicated to integrated development planning, specifically in section 23 (1) In addition to the above reasons, the Court recognised that the national environmental management principles outlined in section 2 of NEMA apply to actions of all organs of state that may significantly affect the environment -including the actions of municipalities. 44 Apart from these general principles, there are specific provisions of NEMA as well as other legislation, policies and regulations which specifically recognise the duties of municipalities with regard to the environment in its municipal planning function. 45 Based on these duties, the Court held that municipalities are entitled to regulate environmental matters from the micro level for the protection of the environment.
Based on the three main reasons discussed above, the judge held that municipalities are in fact authorised to legislate in respect of environmental matters to protect the environment at the local level and that the D-MOSS Amendments did not in any way transgress or intrude upon the exclusive purview of the national and provincial government in respect of environmental legislation or policy. Sueur and Another, unconstitutional and invalid on the basis contended by the applicants, namely, that the first respondent did not have the authority to legislate in this regard. 46 The Court dismissed the application with costs.
Lessons and potential role for courts
A number of lessons could be drawn from the Le Sueur case discussed above. The most obvious lesson is that the environmental powers and functions of municipalities cannot be defined exclusively with reference to the Schedules in the Constitution. As Justice Gyanda put it in the Le Sueur case, Thirdly, it is also evident that municipal planning is inextricably linked to environmental issues and could be used to foster environmental objectives. 54 In Le Sueur, the learned judge traced this link to statutes enacted before and during the local government transition period. 55 This historically selfconscious approach to the interpretation of the planning and environmental powers and functions of municipalities is also complemented by the number of sector-specific environmental plans that are supposed to be part of local government integrated development planning -Spatial Development Frameworks, Waste Management Plans, Air Quality Management Plans and Biodiversity Plans must all be aligned to the IDP (Fuo 2014, pp. 351-357 
Conclusion
The Constitution places local government at the forefront of sustainable development in South Africa. This is evident from the objects of local government and the obligation placed on all spheres of government to use legislative and other measures to give effect to the broad objectives of section 24 of the Constitution. Despite these broad constitutional obligations, the exact scope of local government's constitutional environmental powers and functions are not always clearly defined.
Drawing lessons from Le Sueur, this article argues that environmental litigation provides courts an opportunity to redefine the powers of municipalities in fostering constitutional environmental objectives in South Africa. It argues that despite the important role of courts, intergovernmental cooperation is important in clarifying the powers and functions of South African municipalities.
